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SUMMARY OF THE ARGUMENT

Synergy Worldwide Inc. and Nature’s Sunshine Products, Inc. respectfully urge this
Court to find that the economic loss doctrine does not bar a claim for fraud-in-the-
inducement of a contract. As discussed in our opening brief, fraud-in-the-inducement is a
recognized exception to the economic loss rule because it is an intentional tort that occurs
prior to the formation of any contract, which arises from an independent duty — namely,
the duty to be honest and to candidly disclose facts basic to the transaction. Numerous
Utah federal and state court decisions have recognized fraud as an exception to the
economic loss rule, and this Court should adopt their reasoned analysis.

Although Healthbanc International, LLC (“Healthbanc”) has correctly outlined the
history of the economic loss rule in its opening brief, it errs in its legal analysis of the
United States District Court’s certified question. In particular, Healthbanc relies primarily
upon cases in which a party has alleged only negligence — not intentional misconduct that
induced the very formation of the contract in the first instance. Healthbanc also relies upon
parol evidence cases, which simply are not applicable to this claim. Accordingly,
Healthbanc’s collection of cases do not meaningfully assist the Court in analyzing the
defendant’s duty when fraud-in-the-inducement has been alleged.

Moreover, contract law does not adequately protect parties who have been
defrauded into entering into a contractual relationship as Healthbanc contends. Although
Healthbanc correctly notes that contract law is designed to allocate risk among consenting
parties, it ignores the fact that defrauded parties would have never entered into the

contractual relationship in the absence of a defendant’s intentional misconduct. Thus, the



traditional policies that protect contracting parties are not present in a fraud-in-the-
inducement case, as the unknowing party is prevented from understanding the true facts
and information needed to fairly negotiate its risk, duties, and protections.

Finally, Healthbanc’s application of these legal principles to the underlying case is
flawed. Contrary to Healthbanc’s assertions, Synergy’s alternative claim for fraud-in-the-
inducement is not based upon a representation and warranty provision in the parties’
contract, but instead, is based upon a series of pre-contractual misrepresentations that were
made by both Healthbanc and its principal, Bernard Feldman, prior to the formulation of
the contract. The trial court correctly recognized the factual differences between Synergy’s
claim for fraud-in-the-inducement (which alleges a breach of a common law tort duty) and
Healthbanc’s claim for “fraud-in-the-performance” (which was based solely upon duties
originating in the contract). Accordingly, Healthbanc’s attempt to reframe the certified
question and its criticisms of the trial court’s prior rulings do not contribute to this Court’s
analysis of the economic loss doctrine.

For these reasons, Synergy and Nature’s Sunshine submit that the Court should
answer the United States District Court’s certified question in the negative, because fraud-
in-the-inducement is an intentional tort that arises out of the breach of an independent duty.

ARGUMENT

In its opening brief, Healthbanc makes four arguments: (1) that the economic loss
rule prevents any suit in tort when there is a contract pertaining to the “subject matter” of
the suit; (2) that exempting misrepresentation claims would “weaken bedrock contract

concepts”; (3) that contract law provides an adequate remedy; and (4) that the economic



loss doctrine applies equally and protects both parties in the context of this case. See
Healthbanc Opening Brief at 12, 18, 21, 22. Each of these arguments is flawed in one or
more respects.

I. The Economic Loss Rule Does Not Prevent a Suit for Intentional Misconduct
Committed Prior to the Formation of the Contract.

Healthbanc broadly argues in its opening brief that the economic loss rule prevents
any suit in tort when there is a contract pertaining to the “subject matter” of the suit. See
Healthbanc Opening Brief at 12. This argument is incorrect for multiple reasons.

To begin with, Healthbanc’s blanket statement proves too much. If the only issue
the Court must decide to determine whether the economic loss rule applies is whether a
contract relates to the subject matter of the dispute, then there could never be a claim for
fraud-in-the-inducement of a contract under Utah law, as procurement of a contract is an
element of the claim. In other words, there will always be a contract “covering the subject
matter of the dispute” in a case alleging fraud-in-the-inducement because the plaintiff’s
entire claim is based upon the fraudulent procurement of the contract. Thus, if
Healthbanc’s general statement is adopted as the rule of law, then this Court would
essentially be doing away with the tort. This would require this Court to revisit numerous
prior decisions that acknowledge fraud-in-the inducement as a viable claim.? Synergy and

Nature’s Sunshine respectfully submit that this is not the current state of Utah law.

! See, e.q., Motter v. Bateman, 423 P.2d 153 (Utah 1967); Giusti v. Sterling Wentworth
Corp., 2009 UT 2, 11 52-63, 201 P.3d 966; Keith v. Mt. Resorts Dev., L.L.C., 2014 UT
32, 111 40-43, 337 P.3d 213.




More importantly, Healthbanc’s brief overstates this Court’s prior holdings.
Although it is true that “[t]he economic loss rule prevents recovery of economic damages

under a theory of nonintentional tort when a contract covers the subject matter of the

dispute,” this rule does not appear to have been extended to intentional torts as Healthbanc

advocates. See Reighard v. Yates, 2012 UT 45, | 20 (emphasis added). To the contrary,

this Court has previously recognized that a plaintiff “may recover purely economic losses
in cases involving intentional torts such as fraud, business disparagement, and intentional

interference with contract.” SME Industries v. Thompson, Ventulett, Stainback and

Associates, Inc., 2001 UT 54, 1 32 n.8, 28 P.3d 669 (citing American Towers Owners

Assn’s Inc. v. CCI. Mech., Inc., 930 P.2d 1182, 1190 n.11 (Utah 1996)). Likewise, the

very case that prompted certification of this matter, Donner v. Nicklaus, noted that “[t]he

economic loss doctrine does not affect . . . claims involving intentional

misrepresentations.” 778 F.3d 857, 876 n.9 (10th Cir. 2015) (citing SME Industries, 2001

UT 54, 132 n.8).

The primary case that Healthbanc relies on for its proposition, Reighard v. Yates,

only alleged claims for negligence, as opposed to fraud or other intentional misconduct.
See 2012 UT 45, § 6 (acknowledging that plaintiff’s claims were for negligent
misrepresentation, negligence, and breach of contract). This same case further recognized
that the economic loss rule would not apply to a tort claim that was based upon an
independent duty of care, stating:

The independent duty principle is a means of measuring the reach of the

economic loss rule. When a duty exists that does not overlap with those
contemplated in a contract, “the economic loss rule does not bar a tort claim



‘because the claim is based on a recognized independent duty of care and
thus does not fall within the scope of the rule.””

1d. 21 (quoting Hermansen v. Tasulis, 2002 UT 52, { 17) (quoting Town of Alma v. Azco

Constr., Inc., 10 P.3d 1256, 1263 (Colo. 2000)).
In other contexts, this Court has distinguished between intentional and negligent
misconduct, and has expressed its willingness to find that an independent duty exists when

a defendant commits an intentional act. See B.R. v. West, 2012 UT 11, {7, 275 P.3d 228.

For example, this Court has previously held:

The long-recognized distinction between acts and omissions—or
misfeasance and nonfeasance—makes a critical difference and is perhaps the
most fundamental factor courts consider when evaluating duty. Acts of
misfeasance or “active misconduct working positive injury to others,”
typically carry a duty of care. Nonfeasance—*“passive inaction, a failure to
take positive steps to benefit others, or to protect them from harm not created
by any wrongful act of the defendant”—»by contrast, generally implicates a
duty only in case of special relationship.

Id. (citing Francis H. Bohlen, The Moral Duty to Aid Others as a Basis of Tort Liability,

56 U. Pa. L. Rev. 217, 219).2 The Utah legislature has also codified this same distinction
with regard to construction contracts, by providing that the presence of a contract does not
prevent a person from simultaneously bringing a claim “based on an intentional or willful

breach of duty existing in law.” See Utah Code Ann. § 78B-4-513.

2 The West decision identified five factors that courts should consider in determining
whether a defendant owes a duty to a plaintiff: “(1) whether the defendant’s allegedly

tortious conduct consists of an affirmative act or merely an omission . . . ; (2) the legal
relationship of the parties . . . ; (3) the foreseeability of injury . . . ; (4) public policy as to
which party can best bear the loss occasioned by the injury . . . ; and (5) other general

policy considerations.” 1d. 1 5 (internal citations omitted).



The cases cited in Synergy and Nature’s Sunshine’s opening brief acknowledge this
critical distinction and have correctly concluded that the economic loss doctrine does not
bar tort claims that are based upon intentional misrepresentations, because the wrongful
conduct precedes the formation of the contract and arises out of the breach of an
independent duty of care — namely, the duty to be honest in commercial dealings and to
truthfully represent facts basic to the transaction.® This Court should adopt those reasoned
decisions.

II.  Healthbanc’s Parol Evidence Cases Do Not Meaningfully Assist the Court in
Analyzing a Fraud-in-the-Inducement Claim.

In its opening brief, Healthbanc argues that this Court should not recognize an
exception for fraud-in-the-inducement claims because doing so would purportedly
“weaken bedrock contract concepts.” See Healthbanc Opening Brief at 18. In support of
this argument, Healthbanc relies upon a group of parol evidence cases which support the
proposition that when a contract has been reduced to writing, all prior discussions and
agreements merge into the fully-integrated contract. Healthbanc’s argument is inapposite.

The fundamental premise underlying the parol evidence rule is that a party should
not be permitted to introduce extraneous evidence to contradict the plain language of a

fully integrated contract. See, e.g., Tangren Family Trust v. Tangren, 2008 UT 20, 1 11-

3 See, e.g., United Intern Holdings, Inc. v. Wharf (Holdings) Ltd., 210 F.3d 1207, 1227
(10th Cir. 2000); BigPayout, LLC v. Mantex Enterprises, Ltd., No. 2:12-cv-1183-RJS,
2014 U.S. Dist. Lexis 146699, at *12 (D. Utah October 14, 2014); DeMarco v. LaPay, No.
2:09-cv-190-TS, 2012 U.S. Dist. Lexis 117462 (D. Utah Aug. 20, 2012); MP Nexlevel,
LLC v. Codale Elec. Supply, Inc., No. 2:08-cv-727-CW, 2010 U.S. Dist. Lexis 40828, at
*15 (D. Utah 2010); see also Restatement (Second) Torts § 551.




12. The cases cited by Healthbanc involve situations in which the parties agree that there
is a contract, but disagree as to what the terms of the contract are or what certain provisions
in their agreement mean. In other words, parol evidence cases analyze situations in which
the parties remain in a voluntary, consensual commercial relationship (although they may
disagree as to the scope or terms of that relationship).

Fraudulent inducement claims, however, are quite different. In a fraudulent
inducement case, the plaintiff is alleging that there should have never been a contract in
the first instance, and that the relationship was only procured by the defendant’s fraud.
Thus, when fraud-in-the-inducement has occurred, the plaintiff has not voluntarily entered
into the relationship based upon good faith negotiations, but instead, was deceived into
entering into the contract through intentional misconduct. In these types of cases, the

plaintiff is not seeking to “modify,” “amend,” or “supplement” the contract through
extraneous evidence; rather, it is seeking relief from an agreement it would not have entered

into absent fraud.*

% In Energy Claims Ltd. v. Catalyst Inv. Group Ltd., 2014 UT 13, 325 P.3d 70, this Court
held that an allegation that a contract was entered into fraudulently is sufficient to render
the forum selection clause unenforceable. Otherwise, this Court reasoned, “the district
court must accept as valid a provision in a contract despite the plaintiff’s contention that
the entire contract was induced by fraud.” Id. § 52. In other words, one provision (the
forum selection clause) cannot mysteriously survive a global claim for fraud: The entire
contract, when fraudulently induced, is vitiated. See Swanson v. Sims, 51 Utah 485,
499-500 (Utah 1917) (“It has been considered an elementary proposition that fraud
vitiated all contracts when established, and that any one induced to make a contract by
false representations could be relieved from the burden thereof by a court of equity.”).




The parol evidence cases cited by Healthbanc do not involve claims for fraud-in-
the-inducement of a contract and do not meaningfully assist the Court in analyzing the
issue at hand. The primary case relied upon by Healthbanc to support this argument,

KeyBank National Association v. Systems West Computer Resources, Inc., 2011 UT App

441, 265 P.3d 107, does not even involve an intentional tort, but instead, affirmed the
dismissal of a claim for negligent misrepresentation based upon inadequate briefing. 1d.

30. The other case discussed by Healthbanc, Wardley Corporation v. Meredith

Corporation, 93 Fed. App’x. 183 (10th Cir. 2004), does not meaningfully discuss the
economic loss rule, but instead, summarily dismissed a negligent misrepresentation and
fraud claim due to the plaintiff’s failure to establish reasonable reliance. 1d. at *186-87.
Neither case contributes to this Court’s analysis of the underlying legal principles at issue
in this case.

In any event, even if the Court were to find Healthbanc’s parol evidence theory
persuasive, it would not dispose of the issues in this case. Utah law recognizes that “parol
evidence is always admissible to show fraud, even though it has the effect of varying the

terms of written contract.” Mawhinney v. Jensen, 120 Utah 142, 153 (Utah 1951)

(emphasis added) (citing Riverside Rancho Corp. v. Cowen, 88 Cal. App. 2d 197 (Cal. Ct.

App. 1948); Lufty v. R. D. Roper & Sons Motor Co., 57 Ariz. 495 (Ariz. 1941)).°

° See also Tangren Family Trust v. Tangren, 2008 UT 20, { 15 (extrinsic evidence is
admissible to support the argument that an integrated contract is void due to fraud; a
written contract may purport to be the complete understanding of the parties but still be
invalid due to fraud.)







which prevents the plaintiff from intelligently negotiating or allocating its risks) (citing

West v. InterFinancial, Inc., 2006 UT App 222, 1 10).°

Second, tort law affords additional remedies to the parties that would not be
available in contract, including the possibility of punitive damages, should a jury determine
that exemplary damages are justified. In this case, tort law also affords the only remedy
that Synergy has against Bernard Feldman, Healthbanc’s principal, who made each of the
false statements but did not sign the parties’ contract. Healthbanc’s reasoning would not
only deprive potential fraud victims of their avenues for full recovery, but would also
reward the tortfeasor by allowing him to limit his liability through a contract procured by
its own fraud.

Third, Healthbanc ignores the high burden of proof that is applicable to a fraud-in-
the-inducement claim. As the Court is aware, Utah law requires the plaintiff to prove fraud
by clear and convincing evidence, which suggests that the claim is only likely to succeed
in cases where there is credible evidence supporting the fraud. This Court’s
acknowledgement that a prospective plaintiff may be permitted to proceed on a fraud-in-
the-inducement claim without running afoul of the economic loss rule would not alter the

standard of proof in any manner, nor would it affect the defendant’s right to defend against

® See also Associated Diving & Marine Contrs. v. Granite Constr. Co, No. 2:01CV330
DB, 2003 U.S. Dist. Lexis 21560, at *21 (D. Utah July 11, 2003) (“A claim for fraud in
the inducement cannot be barred by the economic loss doctrine” because it is committed
before the contract is entered into and “the doctrine only applies to bar tort claims that
fall within the bargained-for duties and liabilities of a contract.”) (internal quotation
marks omitted).

10



the claim. Indeed, a defendant may very well wish to introduce the contract as evidence to
rebut a fraud claim, whether it be to challenge the materiality of representation, a plaintiff’s
lack of reliance, or other elements of the claim. There is nothing unfair about allowing a
plaintiff who meets its heavy burden of proving a fraud claim to obtain its full recovery.

Finally, allowing for tort recovery does not automatically equate to a windfall as
Healthbanc suggests. Although a party may be able to proceed simultaneously on both
fraud and contract theories in certain circumstances, that does not mean that the law will
allow for double recovery. Rather, the trial court would still be obligated to structure its
special verdict form appropriately, as well as to reduce and / or offset any damages awarded
by a jury to eliminate duplicate recovery.

In short, recognizing an exception for fraudulent inducement claims will not
unfairly penalize a tortfeasor, as the law provides adequate protection by requiring a high
standard of proof and reasonable limits on recovery. The tortfeasor should not, however,
be permitted to contract away his liability for intentional misconduct by bringing a party
to the bargaining table under false pretenses.

IV. The Trial Court Correctly Applied the Economic Loss Doctrine in the
Context of this Case.

Finally, Healthbanc has argued that the economic loss rule should be applied to
Synergy’s counterclaim for fraud-in-the-inducement because the trial court previously
dismissed Healthbanc’s fraud claim under this doctrine. See Healthbanc Opening Brief at

22-23. Healthbanc’s reasoning is misguided.

11
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fact or fals to state a material fact; (2) the
defendant makes the misrepresentation in
connection with the purchase or sale of a security;
(3) the defendant makes the misrepresentation with
scienter; and (4) the plaintiff relies on the
misrepresentation and sustains damages as a
proximate result of the misrepresentation.

SecuritiesLaw > ... > Implied Private Rights of

Transactions

Only actual purchasers or sellers of securities, or
those designated by the Securities Exchange Act of
1934 as purchasers or sellers, have standing to
bring a private cause of action for a 17 C.F.R §
240.10b-5 (Rule 10b-5) violation.

Securities Law > ... > Scope of
Provisions > Definitions > General Overview
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Securities Law > Blue Sky Laws > Offers &
Sales

Securities Law > Initial Offerings of
Securities > Definitions > General Overview

SecuritiesLaw > ... > Civil
Liability > Fraudulent Interstate
Transactions > General Overview

SecuritiesLaw > ... > Express
Liabilities> Midleading Statements > General
Overview

HN10[&] Scope of Provisions, Definitions

The holders of puts, cals, options, and other
contractual rights or duties to purchase or sell
securities are recognized as purchasers or sellers of
securities for purposes of a 17 C.F.R. § 240.10b-5
(Rule 10b-5), not because of a judicia conclusion
that they are similarly situated to purchasers or
'sellers, but because the definitional provisions of
the Securities and Exchange Act of 1934
themselves grant them such a status.

Contracts Law > Defenses > Fraud &
Misrepresentation > General Overview

SecuritiesLaw > ... > Express
Liabilities> Midleading Statements > General
Overview

Securities Law > Blue Sky Laws > Offers &
Sales

SecuritiesLaw > ... > Civil
Liability > Fraudulent Interstate
Transactions > General Overview

HN11[&] Defenses, Fraud & Misrepresentation

Fraud in the purchase or sale of a security includes
entering into a contract to sell a security with a
secret reservation not to fully perform the contract.

Contracts Law > Defenses > Fraud &
Misrepresentation > General Overview

SecuritiesLaw > ... > Express
Liabilities> Misleading Statements > General
Overview

SecuritiesLaw > ... > Civil
Liability > Fraudulent Interstate
Transactions > General Overview

HN12[&] Defenses, Fraud & Misrepresentation

It is a party's secret reservation not to fully perform
a securities contract that distinguishes cases from
routine breach of contract and common law fraud
cases and brings them within the scope of 17 C.F.R.
8 240.10b-5.

Business & Corporate
Compliance > ... > Dispute
Resolution > Conflict of Law > Jurisdiction

Civil Procedure > Preliminary
Considerations > Venue > General Overview

Civil Procedure > ... > Jurisdiction > Subject
Matter Jurisdiction > General Overview

Civil Procedure > ... > Subject Matter
Jurisdiction > Jurisdiction Over
Actions > General Overview

International Law > Dispute
Resolution > Comity Doctrine > General
Overview

International Trade Law > Dispute
Resolution > International Commercial
Arbitration > Arbitration

HN13[&] Conflict of Law, Jurisdiction

Forum selection issues raise concerns not of subject
matter jurisdiction but of improper venue or failure
to state a claim on which relief may be granted.
Choice of law issues are equally unrelated to
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subject matter jurisdiction; state and federal courts
routinely apply the law of other states, even of
other countries. A district court applying foreign
law might find it appropriate to exercise its
discretion and either transfer venue or dismiss a
case on grounds of forum nonconveniens.

Civil Procedure > Preliminary
Considerations > Federa & State
Interrelationships > General Overview

Crimina Law &
Procedure > ... > Fraud > Securities
Fraud > Elements

Securities Law > Blue Sky Laws > Offers &
Sales

Securities Law > Civil Liability
Considerations > General Overview

SecuritiesLaw > ... > Civil
Liability > Fraudulent Interstate
Transactions > General Overview

HN14[&] Preliminary Considerations, Federal
& State Interrelationships

The provisions of 17 C.F.R. § 240.10b-5 prohibit
fraud in the sale of securities when significant
conduct occurs in the United States or conduct
occurs anywhere and has substantial effects on
investorsin the United States.

Civil Procedure > ... > Subject Matter
Jurisdiction > Jurisdiction Over
Actions > Genera Overview

International Law > Dispute
Resolution > Comity Doctrine > General
Overview

Securities Law > Civil Liability
Considerations > General Overview

HN15[%]  Subject Matter
Jurisdiction Over Actions

Jurisdiction,

Where conduct material to the completion of the 17
C.F.R. 8§ 240.10b-5 fraud occurs in the United
States, jurisdiction is appropriate despite the fact
that additional relevant conduct occurs abroad.

Civil
Procedure > ... > Jurisdiction > Jurisdictional
Sources > General Overview

Governments > Courts > Judicial Comity

International Law > Dispute
Resolution > Comity Doctrine > General
Overview

Governments > Courts > Authority to
Adjudicate

International Law > Dispute
Resolution > General Overview

Business & Corporate
Compliance > ... > Dispute
Resolution > Conflict of Law > Choice of Law

Business & Corporate
Compliance > ... > Dispute
Resolution > Conflict of Law > Jurisdiction

HN16[&] Jurisdiction, Jurisdictional Sources

In general, a court will not consider an international
comity or choice of law issue unless there is a true
conflict between United States law and the relevant
foreign law. A true conflict exists only when a
person subject to regulation by two states cannot
comply with the laws of both.

Civil Procedure > ... > Federal & State
I nterrelationships > Choice of Law > Generd
Overview
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HN17[&] Federal & State Interrelationships,
Choice of Law

To be mandatory, a clause containing binding
forum selection and choice of law provisions must
contain language that clearly designates a forum as
the exclusive one.

Civil Procedure > Preliminary
Considerations > Federa & State
Interrelationships > General Overview

HN18[&] Preliminary Considerations, Federal
& State Interrelationships

Courts routinely decline to consider choice of law
Issues in the absence of a demonstrated conflict.

Civil Procedure > Appeals > Standards of
Review > De Novo Review

Civil Procedure > ... > Jury Trials > Jury
Instructions > General Overview

HN19[%] Standards of Review, De Novo

Review

The appeals courts review de novo a determination
that the statute of frauds does not apply.

Civil Procedure > Appeals > Reviewability of
Lower Court Decisions > Preservation for
Review

Contracts Law > Statute of
Frauds > Requirements > Performance

Contracts Law > Statute of Frauds > General
Overview

Contracts Law > Statute of
Frauds > Requirements > General Overview

HN20[%] Reviewability of Lower Court

Decisions, Preservation for Review

A party waives its argument on appeal with respect
to Colo. Rev. Sat. § 38-10-112(a) by failing to
raiseit in district court.

Business & Corporate
Compliance > ... > Contracts Law > Contract
Formation > Execution & Delivery

Securities Law > Initial Offerings of
Securities > Definitions > General Overview

Securities Law > Blue Sky Laws > Genera
Overview

Securities Law > Blue Sky Laws > Offers &
Sales

HN21[&] Formation of Contracts, Execution

See Colo. Rev. Stat. § 4-8-3109.

Business & Corporate
Compliance > ... > Contracts Law > Contract
Formation > Execution & Delivery

Contracts Law > Contract
Modifications > General Overview

Securities Law > Blue Sky
Laws > Administration & Enforcement

HN22[&] Formation of Contracts, Execution

See Colo. Rev. Sat. § 4-8-113.

Commercial Law (UCC) > Investment
Securities (Article 8) > General Overview

Securities Law > Initial Offerings of
Securities > Definitions > General Overview

Securities Law > Blue Sky Laws > Exemptions
& Exclusions > Exempt Securities



https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:405C-DDT0-0038-X1KW-00000-00&context=&link=LNHNREFclscc17

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:405C-DDT0-0038-X1KW-00000-00&context=&link=LNHNREFclscc18

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:405C-DDT0-0038-X1KW-00000-00&context=&link=LNHNREFclscc19

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:405C-DDT0-0038-X1KW-00000-00&context=&link=LNHNREFclscc20

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5PC1-8620-004D-14HJ-00000-00&context=

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:405C-DDT0-0038-X1KW-00000-00&context=&link=LNHNREFclscc21

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:405C-DDT0-0038-X1KW-00000-00&context=&link=LNHNREFclscc22

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5PC1-82M0-004D-12FD-00000-00&context=



Page 7 of 45
210 F.3d 1207, *1207; 2000 U.S. App. LEXIS 8487, **]

HN23[&] Commercial Law (UCC), Investment HN26[&%] Commercial Law (UCC), Investment
Securities (Article 8) Securities (Article 8)

The definition of "security” under Colo. Rev. Stat. See Colo. Rev. Sat. § 4-8-102(c).
§ 4-8-319 bears little resemblance to the definition
of "security” under federal securities laws.

Business & Corporate
Compliance > ... > Contract

Commercial Law (UCC) > Investment Formation > Consideration > Detrimental
Securities (Article 8) > General Overview Reliance

Securities Law > Blue Sky Laws > Types of Contracts Law > Statute of

Securities > Options, Subscription Rights & Frauds > Exceptions > General Overview
Warrants

Commercial Law (UCC) > Investment
Securities Law > Blue Sky Laws > Exemptions Securities (Article 8) > General Overview

& Exclusions > Exempt Securities
Business & Corporate

HN24[%] Commercial Law (UCC), Investment Compliance > ... > Contract

Securities (Article 8) Formation > Consideration > Promissory
Estoppel

Colo. Rev. Sat. § 4-8-102 classifies securities as

either certificated or uncertificated. Contracts Law > Statute of Frauds > General
Overview

SecuritiesLaw > ... > Civil Liability > Blue Sky

Securities Law > Blue Sky Laws > Types of _
Fraud > General Overview

Securities > Options, Subscription Rights &

Warrants Securities Law > Blue Sky Laws > Offers &

Securities Law > Blue Sky Laws > Exemptions Sales

& Bxclusions > Exempt Securities HN27[&] Consideration, Detrimental Reliance

HN25[%] Types of Securities, Options,

Subscription Rights & Warrants Where a party does not establish that an option was

a security under Colo. Rev. Stat. § 4-8-319, it is not
See Colo. Rev. Sat. § 4-8-102 (1)(b). entitled to rely on the statute of frauds.

Business & Corporate
Compliance > ... > Contract
Formation > Consideration > Detrimental

Commercial Law (UCC) > Investment
Securities (Article 8) > General Overview

Securities Law > Blue Sky Laws > Types of Reliance
Securities > Options, Subscription Rights &
Warrants Contracts Law > Statute of

Frauds > Exceptions > General Overview

Securities Law > Blue Sky Laws > Exemptions

& Exclusions > Exempt Securities Contracts Law > Statute of Frauds > General
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Overview
HN28[%] Consideration, Detrimental Reliance

The part performance doctrine operates to preclude
the application of the statute of frauds under Colo.
Rev. Stat. § 4-8-3109.

Business & Corporate

Compliance > ... > Standards of
Performance > Partial Performance > Oral
Agreements

Contracts Law > Statute of
Frauds > Exceptions > Partial Performance

Business & Corporate

Compliance > ... > Contract

Formation > Consideration > Detrimental
Reliance

Contracts Law > Standards of
Performance > Partial Performance > Generd
Overview

Contracts Law > Statute of Frauds > General
Overview

Contracts Law > Statute of
Frauds > Exceptions > General Overview

Business & Corporate
Compliance > ... > Contracts Law > Types of
Contracts > Oral Agreements

HN29[X]
Agreements

Partial Performance, Oral

The part performance exception to the statute of
frauds doctrine applies if there is partia
performance of an oral contract which is (1)
substantial; and (2) required by, and fairly referable
to no other theory besides that allegedly contained
within the oral agreement. This rule is based on the
premise that the conduct constituting that partial
performance must convincingly evidence the

existence of the oral agreement.

Civil Procedure > Appeals > Standards of
Review > De Novo Review

Crimina Law & Procedure > ... > Standards of
Review > De Novo Review > Jury Instructions

Civil Procedure > ... > Jury Trials> Jury
Instructions > General Overview

Civil Procedure > Appeals > Standards of
Review > Abuse of Discretion

HN30[&]
Review

Standards of Review, De Novo

The appeals courts review the district court's refusal
to give a particular instruction for an abuse of
discretion. As for the instructions, the appeals
courts conduct a de novo review to determine
whether as a whole they correctly stated the
governing law and provided the jury with an ample
understanding of the issues and applicable
standards.

Civil Procedure > ... > Jury Trials> Jury
Instructions > General Overview

HN31[&] Jury Trials, Jury Instructions

A district court may properly give a separate
instruction on partial performance if it is warranted
by the evidence.

Civil Procedure > ... > Jury Trials> Jury
Instructions > General Overview

Civil Procedure > Appeals > Standards of
Review

HN32[&] Jury Trials, Jury Instructions

In reviewing a clam of instructional error,
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however, the appeas courts consider the
instructions in their totality and determine not
whether they were faultless in every particular, but

whether the jury was misinformed or misled.

Contracts Law > Contract
Interpretation > Fiduciary Responsibilities

Governments > Fiduciaries
Contracts Law > Breach > General Overview

Torts> ... > Fraud &
Misrepresentation > Negligent
Misrepresentation > General Overview

Torts> ... > Fraud &
Misrepresentation > Negligent
Misrepresentation > Remedies

Torts> ... > Compensatory Damages > Types
of Losses > Economic Losses

Torts > Intentional Torts > Breach of Fiduciary

Duty > General Overview

Torts > Negligence > Defenses > General
Overview

HN33[%] Contract Interpretation, Fiduciary

Responsibilities

The economic loss rule is designed to preclude
plaintiffs from circumventing the law of contract
and seeking recovery in tort for what in essence is

merely aclaim of damages for breach of contract.

Contracts Law > Breach > General Overview

Torts> ... > Compensatory Damages > Types
of Losses > Economic Losses

Torts > Negligence > Defenses > General
Overview

HN34[%] ContractsLaw, Breach

As applied in Colorado, the economic loss rule
prevents recovery for negligence when the duty
breached is a contractual duty and the harm
incurred is the result of failure of the purpose of the
contract.

Civil Procedure > Appeals > Standards of
Review > De Novo Review

Torts> ... > Compensatory Damages > Types
of Losses > Economic Losses

Torts > Business Torts > Bad Faith Breach of
Contract > General Overview

Torts > Negligence > Defenses > General
Overview

HN35[&] Standards of Review, De Novo
Review

Appeals courts review de novo the district court's
rejection of application of the economic lossrule.

Contracts Law > Contract
Interpretation > Fiduciary Responsibilities

Torts > ... > Compensatory Damages > Types
of Losses > Economic Losses

Contracts Law > Breach > General Overview
Governments > Fiduciaries

Torts > Business Torts > Bad Faith Breach of
Contract > General Overview

Torts > Intentional Torts > Breach of Fiduciary
Duty > General Overview

Torts > Negligence > Defenses > General
Overview

HN36[&] Contract Interpretation, Fiduciary
Responsibilities
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It is settled in Colorado that the economic loss rule
applies only to tort claims based on negligence, and
only to some negligence claims. As a genera rule,
no cause of action lies in tort when purely
economic damage is caused by negligent breach of
a contractual duty. Colorado law distinguishes
situations, which involve a breach of contract and
negligence claim, from cases in which an
intentional tort is alleged. Colorado courts and
courts applying Colorado law have noted this
distinction and applied the economic rule
accordingly.

Contracts Law > Breach > General Overview
Governments > Fiduciaries

Torts> ... > Compensatory Damages > Types
of Losses > Economic Losses

Contracts Law > Contract
Interpretation > Fiduciary Responsibilities

Torts > Business Torts > Bad Faith Breach of
Contract > General Overview

Torts > Intentional Torts > Breach of Fiduciary
Duty > General Overview

Torts > Negligence > Defenses > General
Overview

HN37[%] ContractsLaw, Breach

Applying the economic loss rule a court that
prohibits plaintiffs from maintaining a negligence
claim based on an alleged breach of a duty that
arose only from the parties contract, may allow
plaintiffs breach of fiduciary duty claim to stand.

Contracts Law > Defenses > Fraud &
Misrepresentation > General Overview

Torts > Negligence > Defenses > General
Overview

Contracts Law > Breach > General Overview

Contracts Law > Contract
Interpretation > Fiduciary Responsibilities

Governments > Fiduciaries

Torts > Business Torts > Bad Faith Breach of
Contract > General Overview

Torts> ... > Compensatory Damages > Types
of Losses > Economic Losses

Torts > Intentional Torts > Breach of Fiduciary
Duty > Genera Overview

HN38[&] Defenses, Fraud & Misrepresentation

The economic loss rule precludes recovery in tort
only when the duty breached is a contractual duty.
The rule is inapplicable where the duty breached
arises independent of the contract.

Contracts Law > Defenses > Fraud &
Misrepresentation > General Overview

Torts> ... > Fraud &
Misrepresentation > Negligent
Misrepresentation > Remedies

Contracts Law > Breach > Breach of Contract
Actions > General Overview

Contracts Law > Breach > General Overview
Torts> ... > Fraud &
Misrepresentation > Negligent

Misrepresentation > General Overview

Torts > ... > Compensatory Damages > Types
of Losses > Economic Losses

HN39[¥] Defenses, Fraud & Misrepresentation

Where a negligence claim is based only on breach
of a contractual duty, the law of contract rightly
does not punish the breaching party, but limits the
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breaching party's liability to damages that naturally
flow from the breach. It is an altogether different
situation where it appears two parties have in good
faith entered into a contract but, in actuality, one
party has deliberately made materia false
representations of past or present fact, has
intentionally failed to disclose a material past or
present fact, or has negligently given false
information with knowledge that the other party
would act in reliance on that information in a
business transaction with a third party. The
breaching party in this latter situation aso is a
tortfeasor and may not utilize the law of contract to
shield liability in tort for the party's deliberate or
negligent misrepresentations.

Contracts Law > Defenses > Fraud &
Misrepresentation > General Overview

Torts> ... > Fraud &
Misrepresentation > Negligent
Misrepresentation > Elements

Torts> ... > Fraud &
Misrepresentation > Negligent
Misrepresentation > General Overview

Torts> ... > Fraud &
Misrepresentation > Negligent
Misrepresentation > Remedies

Torts> ... > Compensatory Damages > Types
of Losses > Economic Losses

HN40[&] Defenses, Fraud & Misrepresentation

A clam of negligent misrepresentation based on
principles of tort law, independent of any principle
of contract law, may be available to a party to a
contract. A negligent misrepresentation claim is
based not on a contractual duty but on an
Independent common law duty requiring a party, in
the course of business, to exercise reasonable care
or competence in obtaining or communicating
information on which other parties may justifiably
rely.

Civil Procedure > Judgments > Relief From
Judgments > Motions for New Trials

Civil Procedure > Trials > Jury
Trials > Province of Court & Jury

Civil Procedure > Appeals > Standards of
Review

Civil Procedure > ... > Standards of
Review > Substantial Evidence > Generd
Overview

Civil Procedure > ... > Standards of
Review > Substantial Evidence > Sufficiency of
Evidence

HN41[%] Relief From Judgments, Motions for
New Trials

When a jury verdict is challenged on appeal, the
appeals court's review is limited to determining
whether the record, viewed in the light most
favorable to the prevailing party, contains
substantial evidence to support the jury's decision.

Civil Procedure > Trials > Jury
Trials > Province of Court & Jury

HN42[%] Jury Trials, Province of Court &
Jury

The jury has the exclusive function of appraising
credibility, determining the weight to be given to
the testimony, drawing inferences from the facts
established, resolving conflicts in the evidence, and
reaching ultimate conclusions of fact.

Civil Procedure > Trials > Judgment as Matter
of Law > Directed Verdicts

Civil Procedure > Trials > Judgment as Matter
of Law > General Overview
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Civil Procedure > Appeals > Reviewability of
Lower Court Decisions > Preservation for
Review

Civil Procedure > ... > Standards of
Review > Substantial Evidence > Preservation
for Apped

HN43[&] Judgment as Matter of Law, Directed
Verdicts

To preserve a sufficiency of the evidence claim for
appellate review, a party must move for judgment
as a matter of law (directed verdict) under Fed. R.
Civ. P. 50(a) (Rule 50) at the close of the evidence.
Motions under Rule 50 must specify the judgment
sought and the law and the facts on which the
moving party is entitled to the judgment. A party
may not circumvent Fed. R. Civ. P. 50(a) by raising
for the first time in a post-trial motion issues not
raised in an earlier motion for directed verdict.

Civil Procedure > Trials > Judgment as Matter
of Law > Directed Verdicts

Civil Procedure > Trials > Judgment as Matter
of Law > General Overview

Civil Procedure > Trials > Jury Trials > Right
to Jury Trial

HN44[%] Judgment as Matter of Law, Directed
Verdicts

In considering whether the grounds of a motion for
directed verdict are stated with sufficient
specificity, we liberally construe Fed. R. Civ. P.
50(a) in light of its purpose to secure ajust, speedy,
and inexpensive determination of a case. Technical
precision is unnecessary. A rigid application of the
ruleisin order only if such application serves either
of the rule's rationales, protecting the right to trial
by jury or ensuring an opposing party has sufficient
notice of an aleged error so that it may be cured
before the party rests its case. The court considers
whether the grounds stated in the motion are

sufficiently specific on a case-by-case basis.

Civil Procedure > Trials > Judgment as Matter
of Law > General Overview

Civil Procedure > Judgments > Relief From
Judgments

Civil Procedure > Appeals > Reviewability of
Lower Court Decisions > Preservation for
Review

HN45[%] Trials, Judgment as Matter of Law

While Fed. R. Civ. P. 50(a) does not require
technical precision in stating the grounds of the
motion, it does require that they be stated with
sufficient certainty to apprise the court and
opposing counsel of the movant's position with
respect to the motion. The statement of one ground
precludes a party from claiming later that the
motion should have been granted on a different
ground.

Civil Procedure > Trials > Judgment as Matter
of Law > General Overview

Civil Procedure > Judgments > Relief From
Judgments

Civil Procedure > Appeals > Reviewability of
Lower Court Decisions > Preservation for
Review

HN46[%] Trials, Judgment as Matter of Law

Merely moving for directed verdict is not sufficient
to preserve any and all issues that could have been,
but were not raised in the directed verdict motion.

Civil Procedure > Appeals > Reviewability of
Lower Court Decisions > Preservation for
Review
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Torts > Remedies > Damages > General
Overview

Civil Procedure > Appeals > Standards of
Review

HN47[%] Reviewability of Lower Court
Decisions, Preservation for Review

Where a party does not submit sufficiency of
evidence damage issues to the district court until its
post-trial motion for judgment as a matter of law,
the appeals court may review its argument only to
determine if there is any evidence to support the
damage award.

Civil Procedure > Judgments > Relief From
Judgments > Motions for New Trials

Torts > Remedies > Damages > General
Overview

Civil Procedure > Judgments > Relief From
Judgments > General Overview

Civil Procedure > ... > Relief From
Judgments > Additur & Remittitur > General
Overview

Civil Procedure > ... > Relief From
Judgments > Additur &
Remittitur > Remittiturs

Civil Procedure > Appeals > Standards of
Review > Abuse of Discretion

HN48[%] Relief From Judgments, Motions for
New Trials

The district court's denial of a defendant's motion
for new trial or remittitur on grounds of
excessiveness of damages will not be disturbed on
appeal absent a gross abuse of discretion.

Civil Procedure > ... > Relief From

Judgments > Additur & Remittitur > General
Overview

Torts > Remedies > Damages > General
Overview

Civil Procedure > Appeals > Standards of
Review

HN49[&] Relief From Judgments, Additur &
Remittitur

The appeals court will not disturb ajury's award of
damages on a clam of excessiveness unless the
award is so unreasonable as to shock the judicial
conscience and to raise an irresistible inference that
passion, prejudice, corruption, or other improper
cause invaded the trial. It is within the virtually
exclusive purview of the jury to evaluate credibility
and fix damages.

Torts > Remedies > Damages > Generd
Overview

HN50[%] Remedies, Damages

The jury's adoption of the damages amount
established by a witness indicates it was swayed by
his testimony, not by passion, prejudice, or other
improper cause.

Torts > Remedies > Damages > Generd
Overview

HN51[%] Remedies, Damages

Damages are precluded only where there is mere
anticipation that an entity will enter the
marketplace or where the damages are themselves
not reasonably determinable.

Torts > Remedies > Damages > Generd
Overview
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HN52[%] Remedies, Damages

As with al claims, a damage award is permissible
if supported by substantial evidence, which
together with reasonable inferences to be drawn
therefrom provides a reasonable basis for
computation of the damage.

Civil Procedure > Appeals > Standards of
Review > Abuse of Discretion

Civil Procedure > Appeals > Standards of
Review > Clearly Erroneous Review

HN53[X]
Discretion

Standards of Review, Abuse of

An appeal s court reviews a district court's exclusion
of evidence for an abuse of discretion. An appeals
court will not disturb the district court's ruling
absent a distinct showing it was based on a clearly
erroneous finding of fact or an erroneous
conclusion of law or manifests a clear error of
judgment.

Contracts Law > Breach > General Overview

HN54[&] Types of Damages, Compensatory
Damages

Breach of contract damages are generally measured
at the time of breach.

Contracts
Law > Remedies > Damages > Avoidable
Consequences

HN55[%] Foreseeable Damages, Avoidable
Consequences

An injured party claiming breach of contract
generally has a duty to take such steps as are
reasonable under the circumstances in order to
mitigate or minimize the damages sustained.

Civil Procedure > ... > Defenses, Demurrers &
Objections > Affirmative Defenses > Burdens
of Proof

Torts > Remedies > Damages > Reductions of
Damages

HN56[&]
Pr oof

Affirmative Defenses, Burdens of

A defendant bears the burden of proving the
affirmative defense of failure to mitigate.

Torts > Remedies > Damages > Reductions of
Damages

HN57[%] Types of Damages, Compensatory
Damages

The defense of failure to mitigate damages will not
be presented to the jury unless the trial court
determines there is sufficient evidence to support it.

Torts > Remedies > Damages > Reductions of
Damages

HN58[%] Types of Damages, Compensatory
Damages

If the injured party could and would have entered
into the subsequent contract, even if the contract
had not been broken, and could have had the
benefit of both, he can be said to have lost volume
and the subsequent transaction is not a substitute
for the broken contract.

Civil
Procedure > Remedies > Damages > Punitive
Damages

Torts> ... > Types of Damages > Punitive
Damages > Aggravating Circumstances
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Civil
Procedure > Remedies > Damages > Generd
Overview

Torts> ... > Types of Damages > Punitive
Damages > General Overview

Torts> ... > Punitive Damages > Measurement
of Damages > General Overview

HN59[%] Damages, Punitive Damages

Colorado permits the imposition of punitive
damages in all civil actions in which damages are
assessed by ajury for awrong done to the person or
to personal or real property, and the injury
complained of is attended by circumstances of
fraud, malice, or willful and wanton conduct. Colo.
Rev. Sat. § 13-21-102(1)(a). Willful and wanton
conduct is conduct purposefully committed which
the actor must have realized as dangerous, done
heedlessly and recklessly, without regard to
consequences, or of the rights and safety of others,
particularly the plaintiff. Colo. Rev. Sat. § 13-21-
102(b). The amount of punitive damages must be
reasonable, and generaly cannot exceed the
amount of a compensatory damages award. Colo.
Rev. Sat. § 13-21-102(a). A party must prove
entittement to punitive damages beyond a
reasonable doubt. Colo. Rev. Sat. § 13-25-127(2).

Civil Procedure > Appeals > Standards of
Review > De Novo Review

Torts> ... > Types of Damages > Punitive
Damages > General Overview

Civil
Procedure > Remedies > Damages > Punitive
Damages

HNG60[X]
Review

Standards of Review, De Novo

Whether the evidence is sufficient to support a
punitive damages award is a question of law

appeals courts review de novo. Appeas courts
consider the evidence in its totality and in the light
most supportive of the verdict.

Civil Procedure > ... > Rdlief From
Judgments > Additur & Remittitur > General
Overview

Torts> ... > Types of Damages > Punitive
Damages > General Overview

Civil
Procedure > Remedies > Damages > General
Overview

Civil
Procedure > Remedies > Damages > Punitive
Damages

HN61[¥] Relief From Judgments, Additur &
Remittitur

Colo. Rev. Sat. § 13-21-102(2) does not direct a
court to reduce a punitive damages award if the
conduct has ceased, the deterrent effect has been
accomplished, or the purpose of punitive damages
has been otherwise served. The statute grants the
district court discretion. A court may reduce or
disallow the award.

Civil
Procedure > Remedies > Damages > Punitive
Damages

Constitutional Law > ... > Fundamental
Rights > Procedural Due Process > Scope of
Protection

Torts> ... > Punitive Damages > Measurement
of Damages > Constitutional Requirements

Civil
Procedure > Remedies > Damages > General
Overview
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Torts > ... > Types of Damages > Punitive
Damages > General Overview

HN62[&] Damages, Punitive Damages

If a punitive damages award is supported by
sufficient evidence and not grossly excessive under
the U.S Const. amend. X1V, the decision to let the
award stand is a matter within the discretion of the
district court.

Civil
Procedure > Remedies > Damages > Punitive
Damages

Constitutional Law > ... > Fundamental
Rights > Procedural Due Process > General
Overview

Torts> ... > Punitive Damages > Measurement
of Damages > Constitutional Requirements

Civil
Procedure > Remedies > Damages > General
Overview

Constitutional Law > Substantive Due
Process > Scope

Torts> ... > Types of Damages > Punitive
Damages > General Overview

Torts > ... > Punitive Damages > M easurement
of Damages > General Overview

HN63[&] Damages, Punitive Damages

The question of whether the punitive damages
award comports with state law is separate from the
determination of whether it complies with the Due
Process Clause of U.S Const. amend. XIV.

Civil Procedure > Appeals > Standards of
Review > De Novo Review

Constitutional Law > Substantive Due
Process > Scope

HN64[E]
Review

Standards of Review, De Novo

The appeals courts reviews de novo the issue of
whether the award of damages complies with the
Due Process Clause of U.S Const. amend. XIV.

Civil
Procedure > Remedies > Damages > Punitive
Damages

Constitutional Law > Substantive Due
Process > Scope

Torts> ... > Types of Damages > Punitive
Damages > General Overview

Civil
Procedure > Remedies > Damages > General
Overview

Torts > ... > Punitive Damages > M easurement
of Damages > General Overview

Torts > ... > Punitive Damages > M easurement
of Damages > Constitutional Requirements

HN65[&] Damages, Punitive Damages

The courts engage in a multi-step analysis to
determine if an award is constitutionally infirm
under U.S Const. amend. XIV. Initialy, appeals
courts identify the state interests that a punitive
damages award is designed to serve. Punitive
damages may properly be imposed to further a
state's legitimate interests in punishing unlawful
conduct and deterring its repetition. The general
purposes of punitive damages are punishment of
the defendant and deterrence against the
commission of similar offenses by the defendant
and others in the future. Next, courts determine if
the defendant received fair notice not only of the
conduct that will subject him to punishment, but
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also of the severity of the penalty that a state may
Impose.

Civil
Procedure > Remedies > Damages > Punitive
Damages

Constitutional Law > ... > Fundamental
Rights > Procedural Due Process > General
Overview

Torts> ... > Types of Damages > Punitive
Damages > General Overview

Civil
Procedure > Remedies > Damages > General
Overview

HN66[&] Damages, Punitive Damages

Three factors guide the court's analysis of whether
a defendant received adequate notice of the
magnitude of the penalty that might be imposed: (1)
the degree of reprehensibility of the defendant's
conduct; (2) the ratio of the punitive damages
award to the actual or potential harm inflicted on
the plaintiff; and (3) a comparison of the punitive
damages award with the civil or criminal penalties
that could be imposed for comparable misconduct.

Civil
Procedure > Remedies > Damages > Punitive
Damages

Torts > ... > Punitive Damages > M easurement
of Damages > Determinative Factors

Torts> ... > Types of Damages > Punitive
Damages > General Overview

HN67[&] Damages, Punitive Damages

Infliction of economic injury, especially when done
intentionally  through  affirmative acts  of
misconduct, or when the target is financialy

vulnerable, can warrant a substantial penalty.

Civil
Procedure > Remedies > Damages > Punitive
Damages

Torts> ... > Punitive Damages > Measurement
of Damages > Determinative Factors

Civil
Procedure > Remedies > Damages > General
Overview

Torts> ... > Types of Damages > Punitive
Damages > General Overview

HN68[&] Damages, Punitive Damages

Only in rare circumstances will a court find a
punitive damages award to be grossly excessive
where the ratio of the punitive award to the
compensatory award islessthan 1:1.

Torts> ... > Types of Damages > Punitive
Damages > General Overview

HN69[&] Typesof Damages, Punitive Damages

There is no precise ratio of punitive damages to
compensatory damages that is excessive as a matter
of law.

Civil
Procedure > Remedies > Damages > Punitive
Damages

Crimina Law &
Procedure > Sentencing > Fines

Securities Law > Regulators > US Securities &
Exchange Commission > Penalties for Knowing
& Willful Violations

Securities Law > Regulators > US Securities &
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Exchange Commission > Penalties & Unlawful
Representations

HN70[&] Damages, Punitive Damages

A person or entity violating the Securities
Exchange Act of 1934 is subject to penalties of fine
and imprisonment. A fine of up to $ 2,500,000 may
be imposed upon a corporate entity. Natural
persons may not be fined more than $ 1,000,000,
but may be imprisoned for up to ten years. 15
U.SC.S § 78ff(a).

Civil
Procedure > Remedies > Damages > Punitive
Damages

Securities Law > Blue Sky Laws > Civil
Liability > General Overview

Torts > Remedies > Damages > General
Overview

Torts> ... > Types of Damages > Punitive
Damages > General Overview

HN71[&] Damages, Punitive Damages

The Colorado Securities Act permits fines of up to
$ 750,000 and imprisonment between four and
sixteen years for willful violations of its provisions.
Coalo. Rev. Sat. § 11-51-603; Colo. Rev. Sat. § 18-
1-105.

Torts> ... > Types of Damages > Punitive
Damages > General Overview

HN72[%] Typesof Damages, Punitive Damages

Comparison of the award to civil or criminal
penalties is only one of the indicators of whether a
defendant is on notice of the magnitude of the
award that may be imposed based on the
defendant's misconduct.

Civil
Procedure > Remedies > Damages > Punitive
Damages

Torts> ... > Types of Damages > Punitive
Damages > General Overview

Civil
Procedure > Remedies > Damages > General
Overview

HN73[&] Damages, Punitive Damages

In Colorado, a defendant is on notice of the
magnitude of the penalty by virtue of Colo. Rev.
Sat. § 13-21-102(1)(a). That section generaly
prohibits a punitive damages award in excess of the
compensatory award. Thus, a defendant is on notice
that a potential punitive award varies with the
magnitude of the actua harm caused by the
defendant, but only rarely will it exceed the amount
reflective of the actual harm. In other words, the
greater the harm, economic or otherwise, inflicted
by the defendant, the greater the potentia punitive
award.

Civil Procedure > Remedies > Judgment
Interest > Prejudgment I nterest

Torts> ... > Types of Damages > Judgment
Interest > General Overview

Civil Procedure > Remedies > Judgment
Interest > General Overview

HN74[X]
I nterest

Judgment Interest, Preudgment

In Colorado, a prevailing party is entitled to
prejudgment interest when money or property has
been wrongfully withheld. Colo. Rev Sat. § 5-12-

102(1)(a).

Civil Procedure > Remedies > Judgment
Interest > General Overview
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Torts> ... > Types of Damages > Judgment
Interest > General Overview

HN75[%] Remedies, Judgment I nterest

See Colo. Rev Sat. § 5-12-102(1)(a).

Civil Procedure > Remedies > Judgment
Interest > General Overview

Torts> ... > Types of Damages > Judgment
Interest > General Overview

HN76[%] Remedies, Judgment I nter est

Colo. Rev Stat. § 5-12-102 is broadly construed to
effectuate the legidative purpose of compensating
parties for the loss of money or property to which
they are entitled.

Civil Procedure > Appeals > Standards of
Review > De Novo Review

Torts> ... > Types of Damages > Judgment
Interest > General Overview

Civil Procedure > Remedies > Judgment
Interest > General Overview

Civil Procedure > Remedies > Judgment
Interest > Prejudgment Interest

HN77[%] Standards of Review, De Novo

Review

Whether a particular factual circumstance falls
within the terms of the prejudgment interest statute
Isaquestion of law reviewed de novo.

Civil Procedure > Remedies > Judgment
Interest > Prejudgment Interest

Contracts Law > ... > Damages > Foreseeable
Damages > General Overview

Civil Procedure > Remedies > Judgment
Interest > General Overview

Contracts Law > Breach > General Overview

Torts> ... > Types of Damages > Judgment
Interest > Genera Overview

HN78[¥]
I nterest

Judgment Interest, Preudgment

It is settled in Colorado that one who is damaged by
a breach of contract is entitted to recover
prejudgment interest of eight percent annually from
the time of the breach.

Civil Procedure > Remedies > Judgment
Interest > Prejudgment I nterest

Governments > Fiduciaries

Torts > Intentional Torts > Breach of Fiduciary
Duty > General Overview

Civil Procedure > Remedies > Judgment
Interest > General Overview

Torts> ... > Types of Damages > Judgment
Interest > Genera Overview

HN79[¥]
I nterest

Judgment Interest, Preudgment

One who is damaged by a breach of fiduciary duty
may recover prejudgment interest from the date of
the breach, since it is the breach itself that makes
the conduct wrongful.

Contracts Law > Contract
Interpretation > Fiduciary Responsibilities

Governments > Fiduciaries

Torts > Intentional Torts > Breach of Fiduciary
Duty > General Overview
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Civil Procedure > Remedies > Judgment
Interest > General Overview

Civil Procedure > Remedies > Judgment
Interest > Prejudgment Interest

Civil Procedure > Appeals > Standards of
Review > De Novo Review

International Law > Dispute
Resolution > Comity Doctrine > General

Overview

Civil Procedure > Sanctions > General
Overview Civil Procedure > ... > Subject Matter
Jurisdiction > Jurisdiction Over

Torts> ... > Types of Damages > Judgment Actions > General Overview

Interest > General Overview
Civil Procedure > Judgments > Relief From

Torts> ... > Types of Damages > Judgment Judgments > Independent Actions

Interest > Prejudgment Interest
International Law > Dispute

HN8O[X] Contract Interpretation, Fiduciary Resolution > General Overview

Responsibilities

International Law > ... > Comity
Doctrine > Comity Doctrine
Procedures > General Overview

Colo. Rev. Sat. § 5-12-102 is not limited to
breaches of either contract or fiduciary duty.
Victims of tortious conduct are clearly entitled to
prejudgment interest under the statute.

HN82[¥] Standards of Review, De Novo
Review

Appeals courts review the district court's

Civil Procedure> ... > Stays of , .
interpretation of state law de novo.

Judgments > Appellate Stays > Supersedeas
Bonds

Civil Procedure > Judgments > Entry of
Judgments > General Overview

Civil Procedure > Judgments > Entry of
Judgments > Compelling Specific Acts

Civil Procedure > Judgments > Enforcement &
Execution > Genera Overview

Civil Procedure > Judgments > Enforcement &
Execution > General Overview

Civil Procedure > Judgments > Enforcement &
Execution > Writs of Execution

HN83[&] Entry of Judgments, Compelling
Specific Acts

HN81[&] Appellate Stays, Supersedeas Bonds The plain language of Fed. R Civ. P. 69(a)
unambiguously permits a federal district court
Fed. R Civ. P. 62(d) provides that a prevailing sitting in Colorado to reference and apply Colorado
party may not execute a judgment until ten days |aw in proceedings on and in aid of execution,
after the entry of judgment. Even after the ypless afederal statute governs such proceedings.
expiration of ten days, execution of a judgment is Fed. R. Civ. P. 69(a) defers to state law to provide

stayed pending appeal once the appellant files a methods for collecting judgments.
supersedeas bond.

Civil Procedure > Judgments > Enforcement &
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Execution > Exemptions From Execution

Civil Procedure > Judicial
Officers > Masters > General Overview

Civil Procedure > Judgments > Entry of
Judgments > General Overview

Civil Procedure > Judgments > Enforcement &
Execution > General Overview

Civil Procedure > Judgments > Enforcement &
Execution > Writs of Execution

Civil Procedure > Judgments > Entry of
Judgments > Compelling Specific Acts

Civil Procedure > Remedies > Generd
Overview

HN84[X] Enforcement &
Exemptions From Execution

Execution,

Coalo. R. Civ. P. 69(g) (Rule) provides. The court,
master, or referee may order any party or other
person over whom the court has jurisdiction, to
apply any property other than real property, not
exempt from execution, whether in the possession
of such party or other person, or owed the judgment
debtor, towards satisfaction of the judgment. Any
party or person who disobeys an order made under
the provisions of this Rule may be punished for
contempt. Nothing in this Rule shall be construed
to prevent an action in the nature of a creditor's hill.
Colorado clearly recognizes that issuance of a writ
of execution is not an exclusive remedy, and the
plaintiff  therefore is entitted to employ
supplemental proceedings in aid of execution to
collect the judgment from the defendants' property.
The Rule gives effect to this entittement and
permits entry of aturnover order comparable to the
order entered by the district court here.

Civil Procedure > Judgments > Enforcement &
Execution > General Overview

Civil Procedure > Remedies > General
Overview

Civil
Procedure > Remedies > Injunctions > General
Overview

HN85[X]
Execution

Judgments,  Enforcement &

Under the plain language of Fed. R. Civ. P. 69(a),
factual findings that are a prerequisite to a grant of
injunctive relief are necessary only if compelled by
the provisions of a federa statute or the applicable
state rules for execution of judgments.

Civil Procedure > Remedies > Judgment
Liens> General Overview

Civil Procedure> ... > Jurisdiction > In Rem &
Personal Jurisdiction > General Overview

Civil
Procedure > Remedies > Injunctions > General
Overview

Civil Procedure > Remedies > Provisiona
Remedies > General Overview

International Law > Dispute
Resolution > Comity Doctrine > General
Overview

HN86[&] Remedies, Judgment Liens

Extraterritoriality principles limit the United States
ability to hold a party legally accountable for
conduct that occurred beyond its borders. Where
the district court merely directed a party over whom
it had personal jurisdiction to turn over assets, the
location of those assets is irrelevant. Once personal
jurisdiction of a party is obtained, the district court
has authority to order it to freeze property under its
control, whether the property be within or without
the United States.
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Civil Procedure > Preliminary
Considerations > Jurisdiction > Generd
Overview

Governments > Courts > Judicial Comity

International Law > Dispute
Resolution > Comity Doctrine > General
Overview

Governments > Courts > Authority to
Adjudicate

HN87[X]
Jurisdiction

Preliminary Considerations,

Comity counsels voluntary forbearance when a
sovereign which has a legitimate clam to
jurisdiction concludes that a second sovereign also
has a legitimate clam to jurisdiction under
principles of international law.

Civil Procedure > Appeals > Standards of
Review > Abuse of Discretion

Civil Procedure > Judgments > Entry of
Judgments > Compelling Specific Acts

Civil

Procedure > Remedies > Injunctions > Contem
pt

Civil

Procedure > Sanctions > Contempt > General
Overview

Civil Procedure > Sanctions > Contempt > Civil
Contempt

HN8g[X]
Discretion

Standards of Review, Abuse of

The appeals courts review a finding of civil
contempt under an abuse of discretion standard. A
district court has broad discretion in using its
contempt power to require adherence to court
orders.

Civil Procedure > Judgments > Entry of
Judgments > Compelling Specific Acts

Civil
Procedure > Remedies > Injunctions > Contem
pt

Civil Procedure > Sanctions > Generd
Overview

HN89[&] Entry of Judgments, Compelling
Specific Acts

Colorado specifically contemplates a finding of
contempt and imposition of sanctions for failing to
comply with a turnover order: To be sure, in the
course of execution proceedings upon such a
money judgment, a court may enter ancillary orders
directing that the judgment debtor take certain
actions, including the transfer of property. A willful
failure to comply with such an order can furnish the
predicate for the imposition of remedial or punitive
sanctions,

Counsel: Paul Michael Dodyk, of Cravath, Swaine
& Moore, New York, New York (William R.
Jentes, of Kirkland & Ellis, Chicago, Illinois; and
Scott R. Bauer, of Petrie, Bauer & Vriesman LLP,
Denver, Colorado, with him on the brief), for the
appellants.

Louis R. Cohen, of Wilmer, Cutler & Pickering,
Washington, D.C. (Steven P. Finizio and Jonathan
J. Frankel, of Wilmer, Cutler & Pickering,
Washington, D.C.; David B. Wilson, of Holme,
Roberts & Owen LLP, Denver, Colorado; and
Jeffrey A. Chase, of Jacobs, Chase, Frick,
Kleinkopf & Kelley, LLC, Denver, Colorado, with
him on the brief), for the appellees.

Malcolm E. Wheeler and Lee Mickus, of Wheeler,
Trigg & Kennedy, P.C., Denver, Colorado; and
Hugh F. Young, Jr., Product Liability Advisory
Council, Inc., Reston, Virginia, on the brief for the
amicus curiae.
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Judges: Before BRORBY, HOLLOWAY, and
BRISCOE, Circuit Judges.

Opinion by: BRISCOE

Opinion

[*1214] BRISCOE, Circuit Judge.

This case arises out of the award to defendant The
Wharf (Holdings) Limited (Wharf) of afranchise to
operate Cable Network Communications[**2]
Limited (CNCL), a cable television system in Hong
Kong. United International Holdings, Inc., (UIH)
initiated this action against Wharf and one of its
managing directors, Stephen Ng, claiming UIH had
acquired an option to acquire 10% of the stock of
CNCL and had been precluded from exercising its
option. UIH asserted claims under Section 10(b) of
the Securities Exchange Act of 1934, the Colorado
Securities Act, and Colorado common law.
Following an eleven-week trial, a jury found in
favor of UIH and awarded $ 67,000,000 in
compensatory damages and $ 58,500,000 in
punitive damages. The district court awarded $
28,208,440 in prejudgment interest. During post-
judgment proceedings, the district court held Wharf
in contempt of court for failure to comply with the
court's turnover order, sanctioned Wharf in the
amount of $ 944,233.10, and awarded UIH post-
judgment attorney fees of $ 144,457.91. Wharf
appeals and we affirm.

Background

The government of Hong Kong publicized its intent
to grant an exclusive license for operation of a
cable televison system in Hong Kong in 1991.
Wharf had little experience in the cable industry
and directed Ng to locate suitable business
partners[**3] with telecommunications and cable
television experience. Ng initiated discussions with
NYNEX Network Systems Company (NYNEX)

representative  Paul Duffy, who agreed that
NYNEX would review the telecommunications
portion of Wharf's proposal. NYNEX had technical
and business expertise in the cable television
industry, particularly in relation to the design,
installation, and maintenance of subscription
television networks. NYNEX devoted its resources
to this early phase of the project with the tacit
understanding that if Wharf received the award and
both Wharf and NYNEX were comfortable with the
relationship and the project, NYNEX would have
an opportunity to invest in the communications
company or possibly garner an operations and
mai ntenance contract for its efforts.

Mark Schneider, vice president of UIH, met with
Ng in early 1991. UIH is based in Denver,
Colorado, and owns, operates, and invests in
worldwide cable televison systems. UIH
representatives made it clear they were not
interested in serving as a consultant on the project
for a fee, but would commit their resources in
exchange for a right to invest in CNCL if Wharf
was awarded the license. Ng wrote to William
Hudon of UIH [**4] on July 20, 1991, stating: "If
as a result of our discussions you continue to be
interested in co-investing in Wharf Cable's project
in Hong Kong . . . | would appreciate hearing from
you very soon." Appellants Addendum at 31. In
response to UIH overtures that it was interested in
obtaining a greater ownership interest, Ng added:
"Under the present rules in Hong Kong governing
television franchises, a foreign company is not
permitted to own more than 10% in the cable
operator.” 1d. In October 1991, Schneider signed a
confidentiality agreement on behalf of UIH,
prohibiting UIH from divulging confidential and
proprietary information provided by Wharf.

Ng and Schneider met in Singapore in June 1992
and Ng informed Schneider that Wharf had selected
UIH as its cable [*1215] partner. Ng aso
mentioned that Wharf was engaged in serious
negotiations with NYNEX regarding a telephone
partnership. According to Schneider, Ng did not
expressly state that NYNEX's involvement was a
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Utah Code Ann. 8 78B-4-513

Statutes current through the 2017 First Special Session

Utah Code Annotated > Title 78B Judicial Code >
Chapter 4 Limitationson Liability > Part 5
Miscellaneous Provisions

78B-4-513. Cause of action for defective
construction.

(1) Except as provided in Subsection (2), an
action for defective design or construction
is limited to breach of the contract, whether
written or otherwise, including both express
and implied warranties.

(20 An action for defective design or
construction may include damage to other
property or physical personal injury if the
damage or injury is caused by the defective
design or construction.

(3) For purposes of Subsection (2), property

damage does not include:

(a) the failure of construction to function as
designed; or

(b) diminution of the value of the
constructed property because of the
defective design or construction.

(4) Except as provided in Subsections (2) and
(6), an action for defective design or
construction may be brought only by a
person in privity of contract with the
original contractor, architect, engineer, or

the real estate developer.
®)

If a person in privity of contract sues for
defective design or construction under this
section, nothing in this section precludes
the person from bringing, in the same suit,
another cause of action to which the person

is entitled based on an intentional or willful

breach of aduty existing in law.

(6) Nothing in this section precludes a person
from assigning a right under a contract to
another person, including to a subsequent
owner or a homeowners association.

History

C. 1953, 78B-4-512, enacted by L. 2008, ch. 280, §
1; recompiled as § 78B-4-513.

Annotations

Notes

Compiler’s Notes.

This section was enacted as § 78B-4-512; it was
recompiled by the Office of Legislative Research
and General Counsel because another § 78B-4-512
was enacted at the 2008 session.

Effective Dates. —

Laws 2008, ch. 280 became effective on May 5,
2008, pursuant to Utah Const., Art. VI, Sec. 25.

NOTESTO DECISIONS

Assignment.

No privity of contract.

EBGo to table1

Assignment.

Assignment does not aways have to contain
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Utah Code Ann. § 78B-4-513

precise, formulaic language. But the language must,
a the very least, manifest a homeowner's intent to
transfer is or her right to pursue claims,
accordingly, although the statute does not require
precise language of assignment, the statute
contemplates an assignment that expresses some
intent to actually assign a claim.Gables at Serling
Vill. Homeowners Assn v. Castlewood-Serling
Vill. I, LLC, No. 20160100, 2018 Utah LEXIS 5
(Utah Feb. 9, 2018).

Supreme court cannot use public policy to rewrite
an explicit statutory requirement, and this is
especially true where the legislature appears to
have built in some protection against the result
feared; the statute recognizes that a homeowner can
assign his or her clams to a homeowners
association.Gables at Serling Vill. Homeowners
Assn v. Castlewood-Serling Vill. I, LLC, No.
20160100, 2018 Utah LEXIS5 (Utah Feb. 9, 2018).

No privity of contract.

District court properly dismissed a homebuyer's
construction defect claims because the homebuyer
was not in privity with the contractor and had no
right to sue as an assignee; the homebuyer was in
no position to assert a claim under the bankruptcy
assignment of the company that sold him the home
because as of the time of that assignment, the
company had not asserted a direct construction
defect claim against the contractor. Tomlinson v.
Douglas Knight Constr., Inc., 2017 UT 56, 846
Utah Adv. 16, 2017 Utah LEXIS 132 (Utah 2017).

District court did not err in granting a property
developer summary judgment on a homeowner's
association's clam for breach of the implied
warranty of workmanlike manner and habitability
because the association lacked contractual privity
with the developer; the declaration of covenants of
the planned unit development did not assign the
homeowners claims against the developer to the
association because its plain language did not
manifest the homeowners' intent.Gables at Serling
Vill. Homeowners Assn v. Castlewood-Serling

Vill. I, LLC, No. 20160100, 2018 Utah LEXIS 5
(Utah Feb. 9, 2018).

District court did not err in granting a property
developer summary judgment on a homeowner's
association's claim for breach of the implied
warranty of workmanlike manner and habitability
because the association lacked contractual privity
with the developer; athough the supreme court
may favor a broad construction of the implied
warranty, it cannot use public policy to rewrite an
inconvenient statute.Gables at Serling  Vill.
Homeowners Assn v. Castlewood-Sterling Vill. |,
LLC, No. 20160100, 2018 Utah LEXIS 5 (Utah

Feb. 9, 2018).

Utah Code Annotated
Copyright © 2018 Matthew Bender & Company, Inc. a
member of the LexisNexis Group. All rights reserved.
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breach of an express covenant in a contract, there
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HN4[&] Consideration, Detrimental Reliance

Promissory estoppel requires that reliance be
reasonable. When the alleged promises made are
contrary to the terms of the contract, reliance on
such promises would be unreasonable.
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Torts> ... > Fraud &
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Misrepresentation > Elements

Contracts Law > Breach > Breach of Contract
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necessary element of any clam of negligent
misrepresentation or fraud.
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for reconsideration for an abuse of discretion.
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capricious, whimsical, or manifestly unreasonable
judgment.
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[*183] ORDER AND JUDGMENT *

[**2] Wardley Corporation ("Wardley") brought
breach of contract, negligent misrepresentation,
[*184] and fraud clams against Meredith
Corporation ("Meredith") following Meredith's sale
of the rights to its Better Homes and Gardens
trademarks to GMAC Home Services ("GMAC").
The district court exercised diversity jurisdiction
over the matter pursuant to 28 U.SC. § 1332(a)(1)
and dismissed pursuant to Fed. R. Civ. P. 12(b)(6).
Wardley appeals the dismissal aswell asthe district
court's decison to grant Meredith's motion to
reconsider its motion to dismiss. We AFFIRM.

Meredith, publisher of Better Homes and Gardens
magazine since 1924, began to develop areal estate
franchising service in 1978; the franchising service
allowed member franchisees to use the trademarks
(the "Marks") owned by Meredith and associated
with Better Homes and Gardens. Wardley began to
participate in the service in 1983, and the
relationship was covered by a series of written
contracts, the last of which was entered on May 1,
1998 (the "Contract").

On June 29, 1998, Meredith announced the sale of
its franchising service to GMAC. [**3] Theterms
of the transfer provided that former franchisees
could continue to use the Better Homes and
Gardens Marks temporarily, but it was uncertain
whether  GMAC might ultimately require the
franchisees to change to GMAC Marks. In April
1999, Wardley learned that GMAC would indeed
require its franchisees to make the alteration, and
that the change would be at Wardley's expense.
Nonetheless, Wardley entered a new contract with
GMAC. Notably, GMAC is not a party to this

* This order and judgment is not binding precedent, except under the
doctrines of law of the case, res judicata, and collateral estoppel. The
court generaly disfavors the citation of orders and judgments;
nevertheless, an order and judgment may be cited under the terms
and conditions of 10th Cir. R. 36.3.

litigation. Some time later, Wardley sold its real
estate service, alegedly because of the costs of
changing its Marks.

Claiming that Meredith breached its contract by:
(1) selling to GMAC, and (2) failing to "protect and
defend" the Marks as required by the Contract,
Wardley sued Meredith for breach of contract,
breach of the implied covenant of good faith,
promissory estoppel, and unjust enrichment.
Wardley further asserted claims of negligent
misrepresentation and fraud, aleging that various
officers of Meredith orally represented that they
would never sell, and that the decision to sign the
Contract was induced by those representations.

After a hearing, the district court initially dismissed
a substantial [**4] portion of Wardley's claims,
relying on several contractual provisions. First,
Paragraph 16(a) of the Contract clearly allowed
Meredith to transfer or assign its rights and
obligations: "Assignment. Better Homes and
Gardens shall have the right to transfer or assign al
or any part of its rights or obligations under this
Contract to any person or legal entity." Paragraph 3
required Meredith to "protect and defend” the
Marks. "Better Homes and Gardens will protect
and defend the Marks in order to maintain their
vaue to [Wardley] and Better Homes and
Gardens." Finally, Paragraph 20 of the Contract
contained the following integration clause:
"[Wardley] acknowledges that neither Better
Homes and Gardens nor any of its employees has
made representations, promises, or agreements. . .
not set forth in this Contract. . . and that this
Contract is the entire agreement of the parties.”

Based on Paragraph 16's clear alowance of
transfers and assignments, the district court
dismissed Wardley's claims to the extent that they
relied on the argument [*185] that Meredith
breached by selling to GMAC. Troubled by
Meredith's apparent obligation to "protect and
defend” the Marks, though, [**5] the district court
initially refused to dismiss Wardley's claims to the
extent that they relied on that language. Meredith
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moved for reconsideration of the district court's
refusal to dismiss the claims that were based on the

"protect and defend” language, pointing to
Paragraph 18 of the Contract, which states that
"after termination, expiration, transfer, or

assignment of this Contract for any reason, Member
shall cease to have any right to use the Marks in
any manner."

Finding that language dispositive, the district court
granted Meredith's motion for reconsideration and
dismissed the remainder of Wardley's contract-
based claims. In addition, the court found that even
if Meredith had represented to Wardley that it
would never sell the Marks, the Contract's language
precluded reasonable reliance on such statements,
consequently, it dismissed Wardley's negligent
misrepresentation and fraud clams. Wardley
appeals.

HN1[¥] We review claims dismissed pursuant to
Fed. R. Civ. P. 12(b)(6) de novo. Wark v. United
Sates, 269 F.3d 1185, 1190 (10th Cir. 2001).
Under the principles of diversity jurisdiction, and
because the choice[**6] of law provision in the
Contract provides that "the Contract shal be
construed in accordance with the laws of the state
in which Member is licensed to use the Marks," we
look to Utah law for our review of the substantive
clams in this case. See Lytle v. City of Haysville,
138 F.3d 857, 868 (10th Cir. 1998).

A

With respect to Wardley's breach of contract claim
based on Meredith's sale of its service to GMAC,
Paragraph 16(a) of the Contract specificaly
provides that "Better Homes and Gardens shall
have the right to transfer or assign all or any part of
its rights or obligation under this Contract to any
person or legal entity." Moreover, Paragraph 20
contains a specific integration clause, thus
precluding any claim of breach based on extra
contractual representations; HN2[#] where, as

here, a contract is integrated, a party may not vary
or modify its terms based on parol evidence. See
Lee v. Barnes, 1999 UT App 126, 977 P.2d 550,
552 (Utah Ct. App. 1999). The plain language of
the contract therefore compels us to agree with the
district court's dismissal of Wardley's clam based
on Meredith's saleto GMAC.

As to Wardley's second claim, grounded [**7] in
Meredith's alleged failure to "protect and defend”
the Marks as required by Paragraph 16, the district
court initially refused to dismiss Wardley's claims
that relied on that language. After granting
Meredith's motion for reconsideration, however, it
looked to Paragraph 18, which states that "after
termination, expiration, transfer, or assignment of
this Contract for any reason, Member shall cease to
have any right to use the Marks in any manner."
The district court interpreted the language to
eliminate al of Wardley's contractua rights
following Meredith's sale of the service to GMAC
and dismissed the remainder of Wardley's claims.

To the extent that the district court reads Paragraph
18 to imply that Wardley's rights to the Marks
terminated against all parties following Meredith's
sale of the service to GMAC, we disagree. Such an
interpretation would create the possibility of an
illusory obligation; we conclude that the most
plausible reading of Paragraph 18 is that Wardley's
rights to use the Marks would cease only upon
transfer or assignment by Wardley. Thus, [*186]
even following the assignment by Meredith,
Wardley had aright to use the Marks; accordingly,
the new assignee of [**8] the obligations under the
contract--GMAC--had an obligation to protect and
defend the Marks.

The action before us, however, is a complaint by
Wardley not against GMAC, but against Meredith.
For us to find Meredith liable for a breach of
contract would require the counter intuitive
conclusion that Meredith's assignable obligations
under the Contract continued as to Meredith even
after the transfer of those obligations to GMAC.
We draw no such conclusion. Meredith's sale of the
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service to GMAC included, among other things, an
assignment of its obligation to protect and defend
the Marks. To the same effect, Wardley conceded
a ora argument that GMAC assumed the
obligations under the Contract.

Whether GMAC breached its obligation to protect
and defend the Marks once it had assumed the
obligations under the contract is not before us. (At
oral argument it became apparent that Wardley
initially took legal action against GMAC and
ultimately reached a settlement agreement.) Rather,
we must decide whether Meredith breached its
contract with Wardley; we conclude that as
between Wardley and Meredith, no breach of
contract occurred.

Turning to Wardley's claims of breach of the
implied covenant [**9] of good faith and fair
dealing, HN3[#] Utah law recognizes that the
covenant of good faith and fair dealing isimplied in
al contracts to effectuate their terms. See, eg.,
Craner v. Northwestern Mut. Life Ins. Co., 12 F.
Supp. 2d 1234, 1242 (D. Utah 1998). Thus, "where
there is no breach of an express covenant in a
contract, there can be no cause of action for breach
of an implied covenant arising therefrom.” Id. As
described above, we have concluded that a breach
of contract did not occur in the instant case as
between Wardley and Meredith; having so
concluded, there can be no breach of the implied
covenant of good faith and fair dealing.

B

We proceed to the claims based on non-contract
theories. With respect to the promissory estoppel
claims, Wardley contends that it reasonably relied
on Meredith's oral promises; Wardley argues,
therefore, that the principles of promissory estoppel
compel relief. However, HN4[¥] promissory
estoppel requires that reliance be reasonable, see,
e.g., Petty v. Gindy Mfg. Corp., 17 Utah 2d 32, 404
P.2d 30, 32 (Utah 1965); when the alleged
promises made are contrary to the terms of the
contract, reliance on such promises[**10] would
be unreasonable. Under the contract before us,

Meredith could transfer or assign its rights and
obligations. Any reliance on statements that
Meredith would never sell, or that its obligations
would continue after it assigned the obligations
under the contract, would therefore have been
unreasonable. We accordingly affirm the district
court's dismissal of Wardley's promissory estoppel
clams.?

As to Wardley's clams of negligent
misrepresentation and fraud, such HN5[¥] claims
are not cognizable under Utah law when they are
based on the allegations that are the gravamen of
the contract claim, see Craner, 12 F. Supp. 2d at
1242; a claim exists only if an independent breach
of aduty is alleged. See, e.g., Beck v. Farmers Ins.
Exchange, 701 P.2d 795, 801 n.3 [*187] (Utah
1985). [**11] Once more, however, reasonable
reliance is a necessary element of any clam of
negligent misrepresentation or fraud, and as
discussed above, any reliance upon representations
that Meredith would never sell or that it would
continue to assume obligations after it assigned the
obligations under its contract would have been
unreasonable. Thus, we affirm the district court's
dismissal of the negligent misrepresentation and
fraud claims.

Finaly, Wardley appeals the district court's
decision to grant reconsideration of its initial
refusal to dismiss Wardley's claims based on the
"protect and defend" language. HNG[#] We review
a district court's grant of a motion for
reconsideration for an abuse of discretion; under
that standard, we "will not reverse unless the tria
court has made an arbitrary, capricious, whimsical,
or manifestly unreasonable judgment.” Weitz v.
Lovelace Health System, Inc., 214 F.3d 1175, 1181
(10th Cir. 2000) (quotation omitted). On the record

1Wardley contends that in the unlikely event of a finding that no
contract exists, it should have a remedy in the doctrine of unjust
enrichment. Because we conclude that a contract existed, we affirm
the dismissal of this claim.
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before us, we cannot conclude that the district court
abused its discretion in granting Meredith's motion
for reconsideration. Accordingly, we AFFIRM.

ENTERED FOR THE COURT
CarlosF. Lucero

Circuit [**12] Judge
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